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Le Directeur general des elections 


OTTAWA, Ontario K1A OM6 
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The Honourable John W. Bosley, M.P. 
Speaker of the House of Commons 
House of Commons 

OTTAWA, Ontario 

K1A 0A6 


Dear Mr. Speaker: 


| have the honour to submit herewith, for the 
consideration of the House of Commons, a= report containing 
proposals for changes to the federal election legislation. 


On November 9, 1984, | submitted to you my Statutory 
Report pursuant to subsection 59(1) of the Canada Elections Act. 
However, since that time, | have sought and received the advice 
of many persons who were closely involved in the administration 
and conduct of the last general election. As a result of receiving 
their input, | have developed the recommendations in this report, 
which | consider as supplementary to my 1984 Statutory Report. 


In view of the fact that the House has not yet started a 
detailed study of the 150 or more recommendations which | made 
in 1984 and that some of the new proposals modify those submit- 
ted last year, | believe that it is timely and, indeed, necessary 
to make this supplementary report now. By so doing, | believe 
that parliamentarians will have at their disposal a more compre- 
hensive basis for their deliberations. 


Respectfully yours, 
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TIME IS OF THE ESSENCE 


tions Act, | submitted, at the beginning of the 

current session of Parliament, my Report to the 
Speaker of the House of Commons, which covered the 
period from September 1, 1983 to November 9, 1984. It 
also included more than 150 recommendations for changes 
to the Act, most of which had also been submitted in my 
previous report in 1983 but had not been dealt with by 
Parliament. 


A s required by subsection 59(1) of the Canada Elec- 


Since my 1984 Statutory Report was tabled in the 
House of Commons in November 1984, I have had the 
benefit of one full year of review of the electoral process, 
which has included input, not only from the federal return- 
ing officers who administered the last general election, but 
also from others who have been closely involved in the 
electoral process in the recent past. 


During this review, a considerable number of fur- 
ther necessary considerations have been identified and cer- 
tain modifications have been made to several specific 
recommendations previously proposed in Part II of my 
1984 report. 


Therefore, since Parliament has already started to 
consider my 1984 report with a view to amending the 
Canada Elections Act, | believe that it is vital to place 
before the House at this time the new and revised pro- 
posals which I have put together during the last year. In 
this way all of my recommendations may be considered 
simultaneously when parliamentarians recommence 
their review of the Act. 


Since the last re-enactment of the Canada Elections 
Act took place in 1970, numerous amendments have been 
adopted, with the results that I am faced with administer- 
ing an unwieldy piece of legislation which is sometimes 
consequently very difficult to interpret. (I describe the 
problems I am faced with in this regard in more detail in 
the following section of this report). In fact, a complete 
re-enactment, which I advocate strongly, would add to 
the time already required by the House to complete its 
review of my aforementioned 1984 recommendations and 
to consider those raised here, and to implement all the 
necessary changes in sufficient time for their incorpora- 
tion into the planning for the next election. 


It is for these important reasons that I have chosen 
to make this supplementary report to the House of Com- 
mons now. I therefore sincerely hope that, by apprising 
members of these additional recommendations now, 
before parliamentarians complete their review of the Act, 
these urgent and necessary amendments can be adopted 
without undue delay. 


The following pages are divided into two main sec- 
tions. The first contains explanatory text and a listing of 
what I have chosen to call policy issues which I believe 
parliamentarians should consider as soon as possible, 
while the second comprises a number of very specific 
recommendations concerning changes affecting the admin- 
istrative conduct of elections, again accompanied by 
explanations. Indexes of the recommendations contained 
in my 1984 Statutory Report as well as in this report are 
also provided for ease of reference. 
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LEGISLATIVE REVIEW 


report respecting changes in the administrative con- 

duct of elections, I consider that it is beyond my 
mandate to develop specific recommendations in the 
following areas where policy issues are involved. 


Ue the recommendations | make in part 3 of this 


Nevertheless I wish to draw these issues to the atten- 
tion of parliamentarians, with a suggestion that they con- 
sider them at the same time as my other recommendations 
for changes to specific sections of the Act. 


THE CANADIAN CHARTER OF RIGHTS 
AND FREEDOMS AND THE CANADA 
ELECTIONS ACT 


In my 1984 Statutory Report, I devoted one chapter 
to the Canadian Charter of Rights and Freedoms, iden- 
tifying specific areas which, in my opinion, require par- 
liamentary consideration to resolve conflicts between 
certain provisions of the Canada Elections Act and section 
3 of the Charter. Since my last report was tabled, I have 
received numerous representations on these matters. 
Furthermore, there have been court challenges involving 
the Charter and the electoral systems of several provincial 
and territorial jurisdictions. 


If these questions are not resolved prior to the next 
general election, we may be faced with serious problems 
which could hamper the conduct of the election. There- 
fore, I cannot underline too strongly the urgency for 
Parliament to consider and resolve the existing conflicts 
and inconsistencies which include: the matter of the 
revision of the preliminary lists of electors in urban poll- 
ing divisions to resolve the present inequities between 
urban and rural voters; the question of voting rights of 
Canadian citizens living, working, studying or vacation- 
ing outside of Canada; the existing voting prohibitions 
under subsection 14(4) of the Canada Elections Act; and 
the matter of qualification for membership in the House 
of Commons. All of these issues were discussed in detail 
in Chapter 4 of my 1984 Statutory Report. 


RE-ENACTMENT OF THE 

CANADA ELECTIONS ACT 

Particularly at election time, the Canada Elections 
Act becomes both a manual of policies and procedures 
and a guide to all those involved in the election process. 


Thousands of copies are distributed. In addition, the Act 
is also widely distributed to other election jurisdictions 
in Canada and abroad, researchers, librarians, university 
and college students and to the general public throughout 
the country. It is therefore important that the language 
of the Act be kept as simple and easy to interpret as 
possible. The text of the election legislation in effect in 
certain provincial jurisdictions serves as a good example 
in this respect. 


The Canada Elections Act was last re-enacted in 
1970. Not only has it been amended on several occasions 
since then but I am recommending in this report a large 
number of major amendments, in addition to those con- 
tained in my last two statutory reports. Given that many 
sections of the Act are already very cumbersome, diffi- 
cult to interpret and, consequently, difficult to administer, 
these problems will be compounded by the enactment of 
these additional recommendations for changes to the Act, 
unless a complete review of the Act is undertaken at the 
same time. As an example, I would point to the difficulty 
with which we are faced in administering the various pro- 
visions dealing with the registration of political parties, 
a matter which I expand upon in this report. It is there- 
fore my considered opinion that a complete examination 
and updating of the Act is essential. 


Some of the changes proposed and the other matters 
raised in this report, as well as in my previous reports, 
will have far reaching implications and will require a sig- 
nificant amount of time to implement. Furthermore, 
effecting those changes by way of a re-enactment of the 
Act will undoubtedly add to the time required. As I have 
indicated, it is therefore essential that early consideration 
be given by the House of Commons to these matters, in 
order that the new legislation may be passed during the 
current session of Parliament. If the new legislation were 
to be adopted too close to the next general election, it may 
be very difficult to avoid administrative chaos on the part 
of all concerned. 


REGISTRATION OF POLITICAL PARTIES 


The sections of the Canada Elections Act dealing 
with the registration of political parties were first enacted 
in 1970. Over the years, they have been amended many 
times on a piecemeal basis, but never as a coherent whole. 


As a result, they have become very difficult to interpret 
and, in some cases, there is even conflict between certain 
provisions. 


My 1984 Statutory Report contained several recom- 
mendations for amendments to the sections of the Act 
dealing with the registration of political parties and the 
rights and obligations of registered parties, which I felt 
should be made at the earliest opportunity which Parlia- 
ment’s schedule would allow. I now suggest, however, that 
it would be preferable to examine this subject area in its 
entirety so that all of the necessary amendments could be 
made at the same time. In this way the inconsistencies 
might be removed and the amended provisions would 
clearly reflect the intent of Parliament. 


In order to maintain its status as a registered politi- 
cal party, a party that is not represented in the House of 
Commons by twelve or more members, must have 
endorsed officially nominated candidates in at least fifty 
electoral districts on the thirtieth day before polling day. 
For the parties whose application for registration has been 
accepted, there is no deadline mentioned and they can, 
therefore, nominate candidates until the close of nomi- 
nations on the twenty-eighth day before polling day. One 
may wonder whether this distinction between a registered 
party and a party whose application for registration has 
simply been accepted was intitially intended by our 
legislators. 


This situation also caused administrative difficulties 
for the Broadcasting Arbitrator who raised this issue in 
his report to me, which was reproduced in Appendix J of 
my 1984 Statutory Report. He mentioned that parties 
whose applications had been accepted were eligible for 
broadcast time, yet in some cases these parties would not 
become registered. 


The parties must fulfill certain obligations under the 
Canada Elections Act and, if they do not comply, may 
be deleted from the Registry of Political Parties. For 
instance, the Chief Electoral Officer must be notifed if 
there is any change in the leadership of the party or in 
the officers of the party. This is also true if there is a change 
of chief agent or auditor. These checks, however, as well 
as the requirements for registration as contained in sec- 
tion 13 of the Act, seem rather minor when weighed 
against the financial benefits which are gained by the hold- 
ing of registered status. For instance, when the registra- 
tion of a political party goes into effect, the party acquires 
the right to issue income tax deductible receipts for con- 
tributions received. Candidates endorsed by a registered 
party are entitled to transfer their surplus funds to the local 
association of the party or to the national party itself, 
whereas independent candidates are required by law to 
return any surplus funds to the Receiver General for 


Canada. Registered parties are authorized to incur elec- 
tion expenses and, provided that the party meets certain 
conditions, a portion of these expenses may be reim- 
bursed. Once registered, a political party enjoys, until the 
next general election, all the benefits and advantages 
attached to that status, regardless of the percentage of the 
popular vote it received on a national basis or in the ridings 
where it had endorsed candidates. 


The legislation has been amended several times over 
the years to provide these benefits while the requirements 
for registration and maintaining registration have not had 
any review in light of these developments. 


Another area of concern is the lack of a requirement 
in the statute for a political party which is deleted from 
the Registry by the Chief Electoral Officer to file any type 
of financial report. This happened at the last election in 
the case of the Marxist-Leninist Party. The Act does not 
require any type of fiscal return from the party even 
though it can be assumed that its funds had been gener- 
ated through the tax credit system. If the party had volun- 
tarily withdrawn from the Registry a financial return 
would have been required, but not in this case where the 
party failed to nominate candidates in fifty electoral dis- 
tricts, nor would the return be required where a registered 
political party which was not, represented in the House 
of Commons was deleted for failing to provide the 
statement required by subsection 13(7). 


Since the 1984 general election, we have received 
over thirty enquiries as to the necessary procedures in- 
volved in obtaining registration, although no applications 
have as yet been filed. Nevertheless, as the time for the 
next general election draws closer, we anticipate that the 
demand for registered status will increase. The volume 
of applications, combined with our present concerns 
regarding the administration of the legislative require- 
ments, can only serve to make the need for review even 
more urgent. 


These examples illustrate only a very few of our 
problems in the administration of political party registra- 
tion. It should be noted that when the legislation first came 
into effect, the registration requirements established were 
minimal, as were the benefits of registration. However, 
over time the benefits of registration have been increased 
substantially by Parliament while the registration 
requirements have remained basically unchanged. As a 
result, Parliament may wish to review sections 13 to 13.7 
of the Canada Elections Act to ensure that the require- 
ments for acquiring and maintaining registration are 
adequate in light of the financial benefits which may now 
be enjoyed by registered political parties and with a view 
to updating the provisions to make them more efficient 
and consistent. 


NOMINATION OF CANDIDATES 


In order to be officially nominated at an election, 
a candidate must obtain the signatures of 25 electors in 
the electoral district concerned and must be able to pro- 
vide a deposit of $200. The number of electors required 
to nominate a candidate was raised from 10 to 25 in 1960. 
As for the deposit, it was increased from $50 to its present 
level in 1882. The deposit is forfeited if the candidate is 
not elected or does not obtain at least 15 percent of the 
valid votes cast. The deposits forfeited at the last general 
election amounted to approximately $170,000, whereas 
the total cost of processing the deposits of all candidates 
was approximately $37,000. 


Officially nominated candidates have access to 
substantial public financing, not only through partial 
reimbursement of their expenses, but also indirectly 
through the granting of tax credits to their financial con- 
tributors. Given this fact, and, considering that candidacy 
in a federal election implies a serious obligation to the 
electors in the riding, I am not convinced that either the 
electors or the Public Treasury are sufficiently protected 
by the present provisions of the Act. However, in light 
of the democratic and equality rights of every Canadian 
citizen which are guaranteed under the Charter of Rights 
and Freedoms, perhaps the emphasis should be placed on 
the number of signatures required. Such an approach 
might more satisfactorily establish that the candidate has 
obtained a reasonable basis of support in the riding. 


Parliament may wish to examine this question, with 
a view to ensuring that the interests of both the electors 
in the electoral district and the Public Treasury are pro- 
tected, while at the same time guaranteeing the democratic 
rights of all Canadians under the Charter. 


PAYMENT OF EXCESS CONTRIBUTIONS 


Subsection 63(5.1) of the Act states that an official 
agent must transfer any remaining surplus of funds, as 
defined by the Act, to a registered party or to any local 
organization or association of members of the party in 
the electoral district where the political affiliation of that 
candidate was shown on the ballot paper. It further states 
that, in all other cases, the surplus must be submitted to 
the Receiver General for Canada. Following the last gen- 
eral election, several cases of alleged violation of this sub- 
section by candidates who were sponsored by registered 
political parties, were referred to the Commissioner of 
Canada Elections. It quickly became evident that the sub- 
section served little purpose in law, since the expression 
“any local organization or association of members of the 
party” is not defined by the Act and since no controls are 
placed on the funds once they have been received by these 
“undefined” organizations. Because these surplus funds 
come, at least in part, from the Public Treasury, I con- 
sider that their use for election purposes should be fully 


accounted for or, in turn, that they should be turned over 
only to registered parties or the Receiver General. 


INVESTIGATION OF COMPLAINTS 


Subsection 70(10) of the Canada Elections Act pro- 
vides that the Commissioner of Canada Elections, or any 
person nominated by him for the purpose of conducting 
an enquiry, has the power of a Commissioner under Part 
II of the Inquiries Act. However, a recent legal opinion 
has confirmed that such inquiries are limited to cases 
which I refer to the Commissioner pursuant to subsections 
70(8) and(9) of the Act, namely, cases involving election 
officers or some very specific types of infraction against 
the Act. 


The Commissioner therefore has to refer to the 
Royal Canadian Mounted Police most cases that require 
investigation. Complaints received during an election 
alleging that a candidate has committed an offence must 
be handled judiciously, as that candidate’s chances of 
being elected could be adversely affected if it became 
known that he or she was under police investigation. The 
same care must be taken outside the election period to pro- 
tect the reputation of individuals. The possibility that the 
investigation may prove the complaint to be unfounded 
adds to my concerns. 


Apart from the factors mentioned in the preceding 
paragraph, experience has shown that not all cases where 
there may be a violation of the Act require the full weight 
of a police investigation. Some of them, including many 
of those which must be investigated during an election, 
could be handled quite properly and more expeditiously 
by investigators appointed by the Commissioner, pro- 
viding they had the necessary powers to obtain relevant 
information and documents. I believe Parliament should 
examine and decide whether the limitations imposed by 
subsection 70(10) on the powers of the Commissioner were 
intended when he was given the duties to ensure, under 
my supervision, that all provisions of the Act be complied 
with and enforced. 


STATUTORY EXPENDITURE 
AUTHORITY AND NON-STATUTORY 
BUDGET 


It is quite clear from the present provisions of the 
Canada Elections Act that it was always Parliament's 
intention that the work of the Chief Electoral Officer 
should be controlled by Parliament rather than the govern- 
ment of the day. Examples of this include the fact that the 
Chief Electoral Officer is appointed by resolution of the 
House of Commons; that all election and redistribution 
related expenditures are statutory, with the Chief Elector- 
al Officer being responsible directly to Parliament for these 
expenditures; and that the regulations are, in effect, includ- 
ed in the body of the Canada Elections Act, with the result 


that necessary updates in minor operational matters, such 
as changes from metal ballot box seals to plastic seals and 
changes in minor administrative procedures require 
parliamentary approval of amendments to the Canada 
Elections Act, rather than government approval by order 
in council for amendments to regulations, as is the case 
with the majority of other statutes. 


There is, however, an anomaly in the Canada Elec- 
tions Act which concerns what I regard as a conflict in 
the provisions of the Canada Elections Act with regard 
to the statutory expenditure authority of the Chief Elec- 
toral Officer, which is controlled by Parliament, and the 
regular budget of my Office, which is under the control 
of the Treasury Board. The former refers to all of my stat- 
utory functions, including the conduct of elections and 
redistribution of electoral boundaries, while the latter 
budget, of approximately 2 million dollars, serves 
basically to provide for the salaries and related expenses 
of the 50 continuing members of my staff who form the 
nucleus upon which the successful conduct of those 
activities depends. 


There is, in fact, an inseparable relationship between 
the annual budget and the statutory expenditures of my 
Office. For example, significant reductions in the cost per 
elector at a general election depend entirely on my having 
sufficient specialized and trained continuing staff to con- 
duct the necessary analysis and development of programs 
outside the election period, which will result in significant 
cost savings at the time of a general election. Furthermore, 
more adequate continuing staff resources than presently 
exist would facilitate the development of electronic data 
processing systems, which could result in reductions in 
the number of term employees used by my Office during 
an election period. 


The fundamental requirement for a nucleus of 
continuing staff has been placed in jeopardy more than 
once over the past few years, because of the fact that these 
person-years and the necessary funds related to them have 
been under the control of the Treasury Board and, there- 
fore, subject to all of the constraints and reductions in 
resources resulting from periodic government restraint 
policies. At the same time, although over the past several 
years my mandate has been significantly expanded by Par- 
liament, I have been able to successfully restrict the growth 
of the continuing person-year complement, with the effect 
that it has increased only minimally during the last decade. 
For example, the Representation Commissioner had a con- 
tinuing staff of six person-years. On assuming his func- 
tions when his office was abolished in 1979, I requested 
only three additional person-years, of which the Treasury 
Board granted two. I wish to make it clear that I fully 
intend to restrict any future growth of this nucleus staff 
to an absolute minimum, with increases being directly 
related to present and future legislative changes which 


impact on our workload outside the election period. 


Recently, the Treasury Board proposed to de-control 
person-years in this Office, the result being that, although 
there would be no control over the number of continuing 
person-years, the Treasury Board would continue to exer- 
cise control through the amount of money provided for 
salaries for these positions. The result would be that the 
size of the continuing staff complement of my Office 
would be determined by the amount of money approved 
at the discretion of the Treasury Board. I have agreed, 
as an interim measure, to these proposals, but have not 
agreed to reductions requested by the Board in my staff 
complement. However, in my view, this does not resolve 
the fundamental issue of government control over my 
responsibility to Parliament for the conduct of elections 
and the essential requirement for a nucleus staff to assure 
the required pre-planning and administration of elections 
and redistribution. 


If Parliament is still of the opinion that it, rather than 
the government, should exercise total control over the 
operations of my Office, the only action involved would 
be to amend the Canada Elections Act so that all expend- 
itures, including those of an on-going nature, would 
become statutory. I believe that this would not constitute 
a difficult precedent, as my organization is unique in being 
the only one having both a non-statutory budget and stat- 
utory expenditure authority. In fact, the approach I am 
suggesting has already been actioned by Parliament in the 
case of the Office of the Representation Commissioner, 
where all personnel resources, including the nucleus con- 
tinuing public service staff, were included under the 
statutory expenditure authority of that Office. 


Given the importance of the above concerns, 
Parliament may wish to consider taking appropriate 
action on this matter. 


PROTEST VOTE 

I have received a number of representations in recent 
years supporting the idea of a process by which electors 
could register a “protest” vote at election time. Those 
making the representations wish to have some means of 
registering their protest in such a way as to distinguish 
it from being considered and counted as an ordinary 
rejected ballot. 


I believe that the elector’s decision to cast a protest 
vote or decline his/her ballot should be kept secret; in 
other words, the act of declining a ballot or registering 
a protest vote would be effected by means of a mark on 
a specific section of the ballot itself as opposed to a public 
declaration to the deputy returning officer in the polling 
station. At present, ballots which are not marked at all 
or not properly marked are simply counted as rejected 
ballots. 


In terms of being able to identify a “protest” vote, 
the present situation is somewhat unsatisfactory. Parlia- 
ment may therefore wish to consider providing in the 
legislation for electors who wish to register a “protest” 
vote. 


PROXY VOTING 


The provisions of the legislation regarding proxy 
voting were enacted in 1970 and, except for very minor 
amendments extending the right to vote by proxy to addi- 
tional categories of electors, have never since been up- 
dated. Experience of the last 15 years shows that it is time 
to have a serious look at these provisions. Proxy voting 
is now restricted to specific categories of electors. Further- 
more, the system is even more restrictive in many rural 
areas, where electors often have to travel long distances 
to be issued a proxy certificate. Such is not the case in 
urban areas. The process is even more cumbersome in 
remote rural areas because of the necessity for electors to 
appoint a proxy voter under oath and to have the oath 
sworn before a commissioner for oaths. Experience has 
shown that a commissioner for oaths may not always be 
available in remote communities. 


I agree with the recommendations contained in the 
report of the Standing Committee on Privileges and Elec- 
tions tabled on June 26, 1984, which reiterated its earlier 
recommendations contained in its report of the first session 
dated June 29, 1981, regarding the extension of proxy 
voting privileges to all otherwise eligible electors. If Par- 
liament decides to adopt the Committee’s recommenda- 
tions, I believe that it should also make it an offence for 
anyone to solicit a proxy vote, in order to provide a safe- 
guard against abuse of the system. Furthermore, it is con- 
sidered that in all rural polling divisions a proxy voter 
should be allowed to vote without first obtaining a proxy 
certificate from the returning officer. In other words, 
proxy certificates would be required only in urban poll- 
ing divisions, while in rural polls electors could vote on 
the basis of an appointment of a proxy voter form properly 
signed and witnessed. 


TIME TO EMPLOYEES FOR VOTING 


In my 1984 Statutory Report, I made two recom- 
mendations concerning section 48 of the Act. The first 
dealt with the exclusion of election officers from the pro- 
visions of this section; the second, with the discrepancy 
between the French and English versions of subsection (7). 
In the light of additional information which has come to 
my attention, these two recommendations are resubmitted 
here in a somewhat modified form. 


Furthermore, the use of vague and imprecise lan- 
guage in the legislative text of this section of the Act is 
a source of problems and has given rise to many com- 
plaints and requests for clarification at each election from 
both employers and employees. 


Finally, when provision was made in the Act in 1970 
for electors to have four consecutive free hours for voting 
on polling day, instead of three as previously, other oppor- 
tunities for voting were not so numerous; namely, there 
was no voting in the office of the returning officer, advance 
polls were open only on two days and proxy voting was 
only then introduced. It may be pointed out that the 
legislation in the majority of the provinces provides for 
three consecutive hours for voting purposes. 


In view of the foregoing, Parliament may wish to 
consider amending section 48 of the Act taking into 
account the necessity of: 


a) excluding from the provisions of section 48, election 
officers and employees of the Office of the Chief Electoral 
Officer; 


b) providing in the English version of subsection 48(7), 
that the section applies to any employee regardless of that 
person’s method of remuneration; 


c) clarifying the obligations of an employer concern- 
ing the manner in which arrangements are to be made for 
granting an employee the time off to vote; what notice, 
if any, should be given by an employer as to when the 
time off is to be taken; and the time when such notice is 
to be provided; 


d) clarifying whether an employee must be both qual- 
ified and entitled to vote on polling day before the section 
can apply to him or her; 


e) clarifying whether an employer can alter a work 
schedule pursuant to the terms of a collective agreement 
in order to avoid having to give time off to vote; 


f) clarifying the interpretation and application of para- 
graph 48(4)(b) dealing with time off to vote, for employees 
in the transportation industry; 


g) adding the words “to grant” after the word “refuses” 
in line 2 of subsection 48(5) and adding the words 
“d’accorder” after the word “refuse” on line 2 of the French 
version of subsection 48(5); 


h) clarifying the kind and format of agreements 
between employers and employees referred to in sub- 
section 48(6); 


i) clarifying the fact that the time off work referred to 
in the Act can include what is normally an elector’s 
personal “free” time, that is, time outside their normal 
working hours, and that the employer need not necessarily 
provide all of such time from working hours; 


j) determining whether modern conditions and various 
voting facilities in the Act are such that three consecutive 
hours may now be sufficient time for voting; and 


k) making the time off for voting applicable to any of 
the advance polling days as well as to ordinary polling 
day. 


OATHS, AFFIDAVITS AND PROOF OF 
IDENTITY 


There are many sections of the Act which prescribe 
the taking of an oath or affidavit. In many cases, the objec- 
tive is to conclusively establish the identity of an elector, 
rather than ensure someone’s allegiance, secrecy in or 
faithful performance of duties, yet an oath or affidavit 
is demanded. 


However, there are already some exceptions to this. 
The Act provides that, before an elector is permitted to 
vote in the office of the returning officer, he/she must pro- 
duce satisfactory proof of identity. Also, an elector at a 
poll who does not wish to take an oath or affidavit may, 
alternatively, produce satisfactory proof of identity before 
being allowed to vote. 


Therefore, in order to reflect the real intent of 
Parliament, I believe that, in sections of the Act dealing 
with the identification of electors, it should be sufficient 
for the elector to provide satisfactory proof of identifica- 
tion. Only where the elector is unable to do so should an 
oath or affidavit be the final alternative. Such an approach 
would result in the oath or affidavit being applied pri- 
marily for election officers concerning allegiance, secrecy 
and the performance of their duties. 


I therefore respectfully suggest that a complete 
review of the applicable provisions of the Act be under-- 
taken, in order to determine in which specific circum- 
stances satisfactory proof of identity could replace the 
taking of an oath or affidavit. 


RELATED LEGISLATION 


Finally, I wish to repeat a recommendation con- 
tained in my 1984 Statutory Report concerning three 
pieces of election-related legislation which appear to be 
hopelessly outdated. These are: the Dominion Contro- 
verted Elections Act (Chapter C-28, Revised Statutes of 
Canada, 1970), the Corrupt Practices Inquiries Act 
(Chapter C-33, Revised Statutes of Canada , 1970), and 
the Disfranchising Act (Chapter D-7, Revised Statutes of 
Canada, 1970). These three statutes have not been 
substantially amended since the adoption of the Domin- 
ion Elections Act of 1920, whereby the office of Chief Elec- 
toral Officer was created. Furthermore, when these 
statutes were enacted, the Elections Act did not contain 
the safeguards that have since been built into the 
legislation. 


The Corrupt Practices Inquiries Act and the Disfran- 
chising Act have probably outlived their usefulness. As 
for the Dominion Controverted Elections Act, it seems 
to be primarily geared to dealing with instances of cor- 
ruption by a candidate or by a candidate’s agent. It no 
longer reflects modern requirements. 


As I pointed out in my 1983 Statutory Report, at 
least two provinces have incorporated into their election 
legislation the statutory requirements and procedures for 
controverting elections. This is an approach that appears 
to have merit and which deserves consideration. 
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PROPOSED AMENDMENTS 


TO THE CANADA ELECTIONS ACT 


any recommendations for amendments to the 
M Canada Elections Act were proposed in my 1984 

Statutory Report. Since these proposals have not 
yet been studied in detail by Parliament, I have included 
as an appendix to this report the index of all the recom- 
mendations which appeared in Part II of my 1984 report 
and which I continue to encourage Parliament to consider. 


However, as I mentioned earlier, I have been able 
to complete a review of the Act since I submitted my 1984 
Statutory Report, a review which was based on our 
collective experience at the last general election. Specific 
recommendations emanating from that review follow. 
They are listed in order of the relevant section or sub- 
section of the Act. 


RECOMMENDATIONS AND RATIONALE 
7(6)—DELEGATION OF RESPONSIBILITIES 


In view of the increase in the workload of the return- 
ing officer in recent years and the consequent increase in 
managerial responsibilities, | now consider that returning 
officers need to be able to delegate, at certain key periods 
and in certain specific situations, some of the responsibil- 
ities conferred on them by the Act to designated members 
of their staff, in order to ensure continuity of service 
to the public. Increasingly, because of other demands, 
the election clerk alone cannot provide this service, 
particularly in the large urban ridings. 


RECOMMENDA TION—That the provisions of 
subsection 7(6) be extended to designated and duly-sworn 
members of the staff of the returning officer, with the prior 
authorization of the Chief Electoral Officer. 


17(4) & (10)—SUMMER RESIDENTS 


In view of past experience, including the summer 
election of 1984 and its inherent problems, it is now recog- 
nized that many electors who have a secondary residence, 
may lose their right to vote, because of the current resi- 
dency requirements of the Act. (The Canada Elections Act 
states that a person can have only one place of ordinary 
residence.) In order that such electors do not lose their 
right to vote, I believe that the law should permit them 
to register as electors in whichever location will permit 
them to exercise their franchise. 


RECOMMENDATION — That subsection 17(10) be 
deleted and subsection 17(4) amended to permit electors 
with more than one residence to register, using the resi- 
dence of their choice. This recommendation, if accepted, 
would supersede the previous recommendation regarding 
the same provision of the Act contained in my 1984 
Statutory Report. 


PERSONAL APPLICATIONS FOR 
REGISTRATION BY PERSONS WHO 
HAVE MOVED AFTER ENUMERATION 


Under the present legislation, an elector who has 
moved after enumeration but before the end of revision, 
must apply in person to the revising officer during the 
sittings for revision to have his/her name added to the 
list for the polling division where he/she has moved. A 
person cannot make such an application on behalf of a 
relative or a spouse, but rather, each such member of the 
family must appear personally before the revising officer. 
This has been found to be very inconvenient to the elec- 
tors concerned, who may not always be available to 
appear during the specific days during which the revising 
officer sits. 


RECOMMENDATION— That an application to 
add to the list the name of an elector who has moved after 
enumeration but before the end of revision, should be 
made either through a personal appearance before the 
revising officer, as at present, or through revising agents, 
the returning officer or the election clerk, in the same 
manner as applications for registration by electors who 
missed enumeration. 


17(11), (12) & (13) —TEMPORARY WORKERS 


Special provisions for temporary workers were 
introduced in the Act at a time when the present oppor- 
tunities for voting, such as advance polls, voting in the 
office of the returning officer and proxy voting, were not 
available. Since electors now have a range of voting 
opportunities available to them and, especially in light of 
the recommendation of the Standing Committee on 
Privileges and Elections that consideration be given to 
making proxy voting available to all electors, I believe 
that it is no longer necessary to single out temporary 
workers as a special group. 


RECOMMENDATION—That the provisions of 
subsections 17(11), (12) and (13) be deleted. 


17(14) & (15) — RESIDENTS OF HOMES, 
LODGINGS AND INSTITUTIONS 


The existing provisions of the Act unnecessarily 
complicate the determination of ordinary residence for 
persons in homes or institutions. I do not believe that it 
is justifiable to single out persons living in institutions, 
chronic care homes or hostels as a special category of elec- 
tor or to treat them differently from other electors for the 
purpose of determining their place of ordinary residence. 
Rather than establishing their residency as of ten days 
prior to the enumeration date, as is now the case, I believe 
that their residence in that home or institution should be 
determined as of the first day of enumeration, in line with 
the requirements for other electors. 


RECOMMENDA TION—That the provisions of 
subsections 17(14) and (15) be deleted. 


18A(4)(a)(i) NOMINATION OF URBAN 
ENUMERATORS 


Experience has shown that, when the candidates or 
persons who are entitled to nominate urban enumerators 
do not submit sufficient names of prospective enumera- 
tors by the statutory deadline, there is not enough time 
left for the returning officer to recruit and train the 
required number of enumerators. 


RECOMMENDATION -— That the statutory dead- 
line for candidates or other persons to submit names of 
prospective enumerators to the returning officer be moved 
from noon Friday, the 45th day before polling day to 
9:00 p.m. on Wednesday, the 47th day before polling day. 


18A(39)—HOURS OF URBAN REVISION 


In my 1984 Statutory Report, I suggested that the 
urban sittings for revision be held from 4:00 p.m. to 
8:00 p.m.. Following further consultation, I now consider 
that additional hours would be highly desirable, in order 
to permit electors who work during the evening hours to 
take advantage of the services of the courts of revision. 


RECOMMENDA TION—That the hours for the 
official sittings of revision in urban areas be from 
12:00 noon to 8:00 p.m. continuously during the days 
proposed in my 1984 Statutory Report. 


18A(42)(c), (50)(a), (50.1) & (52)— 
APPLICATIONS FOR REGISTRATION OF 
ABSENT ELECTORS AND APPLICATIONS 
FOR CORRECTIONS 


I have recommended in my previous reports that 
much revamping of the system for revising the voters’ lists 
is required. If Parliament accepts the premise that the 
revision process should be streamlined as much as pos- 
sible to facilitate the registration of electors who were for 


whatever reason, missed at enumeration, then I consider 
that the rules in Schedule A to section 18, as they apply 
to revision of the lists, could and should be simplified, 
so as to standardize the opportunities for having one’s 
name added to the list, regardless of which method of 
application is chosen. Furthermore, I do not believe it 
should be necessary to distinguish between types of absen- 
ces, such as the distinction made in rules (50.1) and (52)(b); 
if electors are not present, whether “in town or out”, they 
are simply not present to register themselves. Also, under 
the present rules, only relatives are allowed to apply for 
the registration of absent electors and only in some 
instances. This does not allow for the registration of absent 
common-law spouses or friends permanently residing at 
the same address. I believe this situation should also be 
corrected to facilitate registration of electors. I give 
hereafter a few examples of the above. 


The present Act permits the returning officer or elec- 
tion clerk to accept an application for registration only 
from an elector who appears personally. They are not per- 
mitted to accept an application on behalf of an absent rela- 
tive, although revising agents may do so when they visit 
the elector’s residence. In the past, this has given rise to 
numerous complaints from electors who find these pro- 
visions very inconvenient, in that whole families have to 
appear personally before the returning officer, while, in 
fact, one member of the family could make the necessary 
application on behalf of the whole family, as occurs when 
revising agents handle the application. 


Returning officers and revising agents are not per- 
mitted to accept requests for changes or corrections to 
names and addresses of electors already appearing on the 
preliminary list. In such cases, the electors concerned must 
appear personally before the revising officer. This has also 
resulted in numerous complaints from electors who feel 
they should not be inconvenienced by having to appear 
personally before the revising officer on one of only three 
days to have corrections made, when, in the majority of 
cases, such corrections result from mistakes made by 
enumerators under the supervision of the returning officer. 


The present system allows for an agent of an elec- 
tor, other than a sworn election officer, to accept an appli- 
cation for registration by an elector on his or her own 
behalf or on behalf of a relative who is absent. It should 
be noted that such persons are not required to act as, and 
have not been sworn in as, election officers. Furthermore, 
there is no protection built into the system to guarantee 
that such an application will, in fact, be submitted to the 
revising officer and in proper time. Based on past expe- 
rience and to avoid possible abuse of the system, I con- 
sider that applications for additions to the list of electors 
should be channelled only through duly-appointed 
election officers. 
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RECOMMENDATION — That the system of revis- 
ing the lists of electors be streamlined and simplified to 
ensure that: 


(a) an application for registration on behalf of an elector 
who is temporarily absent can be accepted by any elec- 
tion officier who is authorized to receive applications for 
additions to the list; 


(b) all election officers designated to receive registration 
applications may take applications from qualified elec- 
tors for absent relatives (not necessarily living at the same 
address) and for one absent non-relative (living at the same 


address); 


(c) the election officers designated to receive applications 
for registration of electors be the revising officer, revising 
agents, returning officer and election clerk; 


(d) “agents” other than designated and duly-sworn elec- 
tion officers no longer be permitted to take applications 
for registration, either from electors on their own behalf 
or on behalf of absent electors; and 


(e) returning officers, election clerks and revising agents 
be permitted to accept requests for corrections to names 
and addresses. 


18A(44), (55) & (58)—URBAN REVISION, 
OBJECTIONS AND CLARIFICATIONS 


The present system of objecting to an elector’s name 
appearing on the list and the requirement for notices to 
be sent by the revising officer by registered mail results 
in serious delays. Some electors are consequently unable 
to appear at the special sitting for objections and may auto- 
matically be deleted from the list, whether this is justified 
or not. Should the revision schedule proposed in my 1984 
Statutory Report be adopted, such instances may become 
even more frequent. It is therefore necessary to clearly 
redefine in the legislation the deadlines for filing affidavits 
of objection with the revising officer and for sending 
notices to electors, as well as the method of transmission 
of such notices. 


RECOMMENDATIONS—Contingent upon the 
revision calendar proposed in my 1984 Statutory Report 
being adopted, it is further recommended that: 


— affidavits of objection be made receivable by the 
revising officer only on the 14th and 13th days before 
polling day; 


— the notice to the elector being objected to, as well 
as the notice of the revising officer to an elector for a 
request for clarification, be hand-delivered to the elector 
(rather than being sent by registered mail); 


sul 


— the notice of objection be delivered to the elector 
concerned on the same day it is received, or, at the latest, 
on the following day; 


— objections be dealt with on the 11th day before 
polling day at the latest; 


— an elector who is the subject of a notice by the 
revising officer pursuant to Rule (55) be given until the 
11th day before polling day at the latest to appear before 
the revising officer. 


18B(4)—RURAL ENUMERATION 


Based on feedback obtained, complaints expressed | 
and problems encountered in the past and bearing in mind 
the recommendations I made in my 1984 Statutory Report 
regarding the revision system, it is evident that there is 
a definite need for more similarity between the urban and 
rural systems of registration of electoral lists. 


RECOMMENDA TION-— That in rural polling divi- 
sions, with the exception of those in certain remote areas 
to be designated by the Chief Electoral Officer, door-to- 
door enumeration be made compulsory with the same pro- 
cedures and forms as prescribed for the urban areas, but 
by only one enumerator, as presently prescribed, and that 
the same revision deadlines be adopted for urban areas 
as those recommended in my 1984 Statutory Report. 


18B(11)(a)—PUBLIC POSTING OF RURAL 
LISTS 


Concern relating to invasion of privacy was one of 
the reasons Parliament decided that public posting of 
preliminary lists of electors in urban areas should be 
discontinued. This concern is also valid in rural areas. 
Furthermore, all rural electors who have been enumer- 
ated are now sent cards, informing them that their 
names are on the voters’ list, as well as providing other 
information such as the location of polling stations. 


RECOMMENDA TION-— That the requirement in 
18B(11)(a) for the preliminary lists of electors to be 
publicly posted in rural areas be deleted. 


29(7)—APPOINTMENT OF POLL CLERK 


The present provision makes it mandatory that the 
form prescribed for the appointment of the poll clerk be 
printed directly in the poll book. This creates unneces- 
sary administrative complications as regards the payment 
of the poll clerks’ accounts. The recommendation con- 
tained in my 1984 Statutory Report regarding the method 
of selection of poll clerks would, if adopted, automatically 
resolve the aforementioned difficulties. However, the pres- 
ent provisions of subsection (7) should nevertheless be 
deleted, in the event that the original recommendation is 
not adopted. 


RECOMMENDA TION— That subsection 29(7) be 
deleted. 


31(1)—BALLOT PAPERS 


When a political party applies for registration pur- 
suant to section 13, it must submit for approval and regis- 
tration the full name of the party and the abbreviation, 
if any, which the party wishes to be shown on election 
documents. Although ballot papers are defined as elec- 
tion documents, section 31 of the Act specifically states 
that the name of a party, without reference to its abbre- 
viation, shall be used on ballot papers. This apparent 
dichotomy between section 13 and section 31 should be 
corrected to reflect the present practice of allowing 
registered party abbreviations to be used on ballot papers. 


RECOMMENDATION-— That paragraph 31(1)(c) 
be amended by adding the words “or abbreviation’ after 
the word “name” in the third line of the paragraph. 


33(7.1)—SUPERVISING DEPUTY 
RETURNING OFFICER 


There seems to be a misconception that supervising 
deputy returning officers are to perform some or all of 
the duties of constables at central polling places. I sug- 
gest that this stems from the wording of the duties in the 
present provision, which refers to matters of “peace and 
good order”. Furthermore, the position title is misleading 
in that the incumbent is not actually authorized to per- 
form the duties of a deputy returning officer. It should 
be noted that, when the appointment of supervising 
deputy returning officers was first provided for in the Act, 
it was the intent that these election officers would repre- 
sent the returning officer in central polling places in the 
context of the administration of the vote at that location. 


RECOMMENDATION—That the reference to 
supervising deputy returning officers reporting on matters 
of “peace and good order” be deleted and replaced bya 
reference to the effect that the duties of the supervising 
deputy returning officer are to represent the returning 
officer at those polls as well as to liaise with him or her. 
Furthermore, the position title of “supervising deputy 
returning officer” should be changed to “central poll 
supervisor”. 


46(2)—PROXY VOTING: DEADLINE FOR 
ISSUING PROXY CERTIFICATES 


Due to factors such as emergency hospitalization, 
some electors who would otherwise have voted on 
ordinary polling day, find themselves unable to go to the 
polls to vote and unable to appoint a proxy voter because 
the deadline for the returning officer to issue proxy cer- 
tificates has passed. I do not consider that such electors 
should be disfranchised for administrative reasons. 


RECOMMENDATION—That the deadline for 
applying for proxy certificates be extended to the day 
immediately preceding polling day. 


46(3)(b) & (c)—DOCUMENTATION FOR 
PROXY VOTING 


The present Act makes it especially difficult for cer- 
tain categories of electors to vote by proxy, by requiring 
them to produce documentation such as a doctor's certif- 
icate or a statement from the registrar of an educational 
institution before being issued a proxy certificate. Such 
requirements, on the other hand, are not imposed on other 
categories of electors wishing to vote by proxy. It should 
be noted that, if Parliament decides to extend proxy voting 
to all eligible electors, this provision would automatically 
have to be deleted. 


RECOMMENDA TION-— That paragraphs 46(3)(b) 
and (c) requiring the production of medical certificates and 
statements be deleted. 


50(4)(a)—PUBLICITY IN POLLING 
STATIONS 


Discrepancies between the English and French word- 
ing in the present provisions of the legislation with regard 
to the posting or display of campaign literature in or near 
polling stations make it difficult to provide a uniform 
interpretation and application of such provisions. 


RECOMMENDA TION—That the French wording 
of paragraph 50(4)(a) be modified to be more in line with 
the meaning of the English version. 


51(15)(d) & (e) -STATEMENT OF THE POLL 
BY DEPUTY RETURNING OFFICER 


In my 1984 Statutory Report, I recommended that 
deputy returning officers no longer be required to mail 
copies of the statements of the poll to each candidate but 
be required instead to transmit them to the returning offi- 
cer for distribution to the candidates. Experience has 
shown that many candidates do not require or use copies 
of all the statements of the poll prepared by the deputy 
returning officers on polling night. I therefore consider 
that it would be sufficient and more economical to repro- 
duce and distribute such copies only upon request of the 
candidate. Furthermore, experience has proven that most 
candidates do not make use of the copy of the statement 
that is handed to their agents at the poll, since these agents 
already have the information available from the copy of 
the tally sheet that they themselves can complete during 
the counting process. 


RECOMMENDATION—That the present pro- 
vision be replaced by a requirement that a complete set 
of statements of the poll be provided by the returning offi- 


cer as soon as possible to each candidate, only where a 
request is received by the returning officer no later than 
the date for the return of the writ. 


63—ELECTION EXPENSES RETURNS OF 
CANDIDATES 


Several hundred of the 1,449 candidates at the last 
general election incurred less than $1,000 in election 
expenses. In such cases, or where no expenses were 
incurred, the need for a detailed report on expenses and 
the need for an auditor's certificate are questionable. I am 
not convinced that, in those instances, the money paid 
to the auditors is justifiable. 


RECOMMENDA TION— That section 63 of the Act 
be amended to permit the Chief Electoral Officer to pre- 
scribe a simplified election expenses return form, without 
the requirement for an auditor's certificate, for use in cases 
where the election expenses incurred by or on behalf of 
a candidate do not exceed $1,000. In those cases, the pro- 
vision for a subsidy payment to the auditor would not 


apply. 


70(9)—CHIEF ELECTORAL OFFICER TO 
DIRECT INQUIRY 


Pursuant to subsection 70(8) the Chief Electoral 
Officer has the power to direct the Commissioner of 
Canada Elections to conduct an inquiry where he feels that 
an election officier has committed an offence against the 
Act. Under subsection 70(9), a similar power is given to 
the Chief Electoral Officer with respect to specified 
offences allegedly committed by persons other than 
election officiers. 


Subsection 70(9) was in the Act before it was 
amended in 1977, at which time the Commissioner was 
given responsibility to enforce all provisions of the statute. 
Although the existence of subsection 70(9) could well be 
justified prior to the 1977 amendments, it has now become 
archaic. Aside from offences involving election officiers 
which are referred to the Commissioner by me, the Com- 
missioner should exercise his mandate directly over all 
other offences found in the Act. 


RECOMMENDA TION—That subsection 70(9) be 
deleted. 


97(2)—HOURS OF VOTING IN THE OFFICE 
OF THE RETURNING OFFICER 


The present hours for voting in the office of the 
returning officer are from 12:00 noon to 6:00 p.m. and 
from 7:00 to 9:00 p.m. Experience at past elections indi- 
cates that very few votes are cast in the office of the return- 
ing officer during the evening hours of Saturday the 16th 
day before polling day. This is the only Saturday on which 


voting takes place in the office of the returning officer. 
The need for the returning officer to be on duty at this 
time is therefore questionable. Conversely, there would 
appear to be a demand for the facilities being provided 
on the morning of that day. 


Moreover, experience has also shown that there is 
a demand for continuous service to the public during the 
hours that are most convenient to the majority of elec- 
tors. Eliminating the evening dinner break and closing the 
voting at a time which is in line with other electoral 
activities would be of considerable benefit to many 
electors. 


RECOMMENDATION-— That continuous voting 
be provided for during the hours of 12 noon and 8:00 p.m. 
on the days specified, except on Saturday the 16th day 
before polling day, when the hours would be from 
9:00 a.m. to 5:00 p.m. 


97(4)(b) (ii) ELIGIBILITY TO VOTE IN THE 
OFFICE OF THE RETURNING OFFICER 


Now that the system of voting in the office of the 
returning officer has been in use at three general elections, 
experience has proven that it is not necessary to make it 
mandatory for electors to state, in writing, the actual 
reason why they must use the vote in the returning officer's 
office. I now believe that a signed declaration by the elec- 
tor to the effect that he/she will be unable to vote either 
at the advance poll or on ordinary polling day would be 
sufficient, without requiring the elector to explain the 
reason. 


RECOMMENDA TION-— That the requirement for 
electors wishing to vote in the office of the returning officer 
to state, in writing, the reason why they will be unable 
to vote at the advance polls or on ordinary polling day 
be eliminated and replaced by a signed statement to the 
effect that they will not be able to take advantage of the 
other voting opportunities. 


NOTICES: VARIOUS SECTIONS OF THE 
CANADA ELECTIONS ACT 


In the past, information regarding certain aspects 
of the electoral system was relayed to the public by the 
returning officer by means of notices posted up in local 
post offices. However, in view of the advances made in 
communications technology, the fact that the majority of 
people now obtain their information from the print and 
broadcast media, and that electors receive pertinent infor- 
mation from their notice of enumeration card, I have 
recommended in my 1984 Statutory Report that certain 
statutory notices need no longer be posted up in post 
offices. Therefore, provision should now be made for the 
information concerned to be transmitted to candidates and 


a a a 


electors by some other means. Since I already undertake 
a voter information program at election time, I believe 
that this would be the most appropriate context for 
disseminating the information in question. 


RECOMMENDATIONS—To provide modern 
means of transmitting election-related information to the 
electorate, candidates and others, it is recommended that: 


— the information relating to the time, date and 
location for the holding of the advance poll and the voting 
in the returning officer’s office be included in the Notice 
of Enumeration that is sent to every elector — 18(9); 


— the Notice of Revision be eliminated and replaced 
by a provision requiring the returning officer to transmit 
to all candidates information relating to the grouping of 
polling divisions into revisal districts, the location of 
revisal offices, the names of the revising officers and the 
dates for the revision of the lists of electors. Furthermore, 
as part of the voter information program which the Chief 
Electoral Officer must undertake at election time, that 
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information relating to the dates and procedures for the 
revision of the lists be published in the media — 18A(34); 


— the Notice of Grant of a Poll be eliminated but 
that provision be made for the information relating to the 
name, address, occupation and political affiliation of the 
candidates and their official agents to be transmitted 
by the returning officer to each candidate nominated. Con- 
sideration might also be given to publishing that 
information in the print media, principally for the benefit 
of those who may wish to contribute to a particular 
campaign — 27(2); 


— the Advance Poll Notice be eliminated and that 
information as to the grouping of polling divisions into 
advance polling districts, the locations of advance polls 
and the dates and times on which the advance polls will 
be held be transmitted by the returning officer to all 
candidates. Also, that general information concerning 
the time and dates of the advance poll be published in 
the media as part of the Chief Electoral Officer’s voter 
information program — 92(3). 
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